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In the United States District Courts District of Alaska,

Second Division.

JOSEPH F. FORDERER, 1

Plaintiff, -^

vs.

WALTER SCHMIDT and CHARLES
PHILLIPS,

Defendants.

Complaint.

The plaintiff above named complains and alleges:

1. That the said plaintiff and defendants own and

possess as tenants in common the following described

placer mining claim lying and being in the Council City

Recording District, District of Alaska, to wit, the "Se-

quoia'' placer mining claim situate on the right limit of

Ophir Creek and adjoining creek claims No. 8 and No.

9 on said Ophir Cteek; and that the plaintiff is desirous

of a partition of the same.

2. That the plaintiff has an estate of inheritance in

said mining claim of an undivided one-half interest

therein, subject only to the fee of the United States

after location and before patent of said claim.

3. That each of the defendants have a similar estate

of an undivided one-fourth interest in the same.

4. That the plaintiff owns no other lands in said

District of Alaska in common with both of said defend-

ants.
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5. That said premises are valuable only for the gold

deposited therein, but that said gold is so distributed

and said claim is so situated with reference to said de-

posits that actual partition of said claim cannot be

made without great prejudice to the owners, and that

in equity and fairness it will be necessary to sell said

premises and divide the proceeds of said sale between

the parties, the owners of said claim, according to their

lights and interests respectively.

6. That in order to preserve the interests of said

owners in said claim it is necessary to represent said

claim and perform assessment work thereon, each year,

of the value of at least one hundred dollars; that the

defendants by threats of violence have prevented the

plaintiff from representing said claim or doing said as-

sessment work thereon for the year 1903, and threaten

to continue to so prevent the plaintiff and to refuse him

the beneficial use of said premises; that the defendant

Walter Schmidt has, during the two years last past,

mined and extracted a large amount of gold-dust from

said claim, of the value as plaintiff is informed and be-

lieves of more than ten thousand dollars, and refuses

and neglects to account to the plaintiff for his share of

said gold-dust or any part thereof; that defendant

Schmidt still continues to mine and extract gold from

said premises, and unless restrained and enjoined from

so doing by this Court will continue so to do; that un-

less the defendants be enjoined and restrained from

mining and extracting gold from said premises pending

this action the plaintiff will suffer great and irreparable
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injury in his said property and estate, these proceed-

ings be greatly embarrassed, and complications in the

adjustment of the respective interests of said parties

arise.

Wherefore, the plaintiff asks judgment for a partition

and division of said premises according to the respective

rights of said parties; or if a partition cannot be had

without material injury to those rights, then for a sale

of said premises, and a division of the proceeds of such

sale between the parties according to their rights re-

spectively, after the payment of the costs and disburse-

ments of this action; and the plaintiff further prays

that pending this action the defendants and each of

them, their servants and agents, be enjoined and re-

strained from interfering with the plaintiff, his ser-

vants and agents, in his work of representing or pros-

pecting said claim; and that pending this action the de-

fendants, their servants and agents be restrained and

enjoined from mining or extracting gold from said prem-

ises; and for an accounting of the gold already ex-

tracted, and for such other and further relief as to the

Court shall seem just and proper.

G. J. LOMEN,

Attorney for Plaintiff.

District of Alaska, "^

I ss.

Nome Precinct. J

G. J. Lomen, being duly sworn, says that he is the

attorney for the plaintiff in the above-ontitlod action,

that the foregoing complaint is true as he verily be-
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lieves; that the reason that this verification is made by

affiant is that the plaintiff is a resident of San Fran-

cisco, and is now absent from the District of Alaska,

where affiant now is.

G. J. LOMEN.

Subscribed and sworn to before me this 13th day of

August, 1903.

[Seal of Court] H. A. HAAGENSEN,
Dept. Clerk U. S. Dist. Court, Nome, Alaska.

[Endorsed] : No. 970. In the United States District

Court for the District of Alaska, Second Division.

Joseph F. Forderer, Pltf., vs. Walter Schmidt et als.,

Defts. Complaint. Filed in the Office of the Clerk of

the U. S. Dist. Court, Alaska, Second Division, at Nome,

Alaska. Aug. 13, 1903. Geo. V. Borchsenius, Clerk.

By H. A. Haagensen, Deputy Clerk. G. J. Lomen, Atty.

for Plff. Nome, Alaska. Reber.



Walter Schmidt and Charles Phillips. 5

In the United States District Court, District of Alaskay

Second Division. '

JOSEPH F. FORDERER, \

Plaintiff,)

V9.
[

WALTER SCHMIDT and CHARLES
PHILLIPS,

Defendants.

Summons.

The President of the United States of America, Greet-

ing, to the Above-named Defendants, Walter

Schmidt and Charles Phillips:

You and each of jou are hereby summoned and re-

quired to appear and answer the complaint of the plain-

tiff on file in the office of the clerk of said court, a copy

of which is herewith served upon you, within thirty days

after the service of this summons upon you, exclusive

of the day of such service, or judgment for want thereof

will be taken against you, and if you fail to answer the

complaint the plaintiff will apply to the Court for the

relief demanded therein. '

Take further notice that the subject of said action is

that certain placer mining claim lying and being in the

Council City Recording District, District of Alaska,

known as the ^'Sequoia'' Placer Mining Claim on the

right limit of Ophir Creek, adjoining creek claims No.

8 and No. 9 on said creek; a partition of which is sought

in said action.
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Witness the Honorable ALFRED S. MOORE, Judge

of said court, and the seal of said court affixed this 13th

day of August, A. D. 1903, and of the Independence of

the United States the 128th.

[Seal of Court] GEO. V. BORCHSENIUS,

Clerk of the United States District Court, District of

Alaska, Second Division. \

By H. A. Haagensen,

Deputy Clerk.

United States of America, "^

Second Division,

District of Alaska,

I hereby certify that I received the within summons

on the 13 day of August, 1903, and thereafter on the

17 day of August, 1903, I served the same at 8 Ophir

Creek by delivering to and leaving with Walter Schmidt

a copy thereof, together with a certified copy of the

complaint filed therein.

Returned this 19 day of August, 1903.

FRANK H. RICHARDS,
United States Marshal.

By D. W. Simmons,
'

"'

Deputy.

MARSHAL'S COSTS.

Service of summons f 6

Service of f

Service of f

Expense of service $ 7.50 pd.

fl3.50
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United States of America, ^

District of Alaska,

Second Division.

I hereby certify that I received the annexed Sum-

mons on the 13th day of August, 1903; and thereafter,

on the 18th day of August, 1903, I served the same at

No. 8 Gold Bottom Creek, upon Charles Phillips, by de-

livering to and leaving with him a copy thereof, to-

gether with a certified copy of the complaint filed there-

in.

Returned this 19th day of August, 1903.

FRANK H. RICHARDS,

United States Marshal.

By Chas. F. Ramsdell,

' Deputy.

MARSHAL^S COSTS.

1 service f 6.00

Expense of service flO.OO

[Endorsed]: No. 970. In the United States District

Court for the District of Alaska, Second Division.

Joseph F. Forderer, Plff. vs. Walter Schmidt et al.,

Deft. Summons. Filed in the Office of the Clerk of the

U. S. Dist. Court, Alaska, Second Division, at Nome,

Alaska. Aug. 29, 1904. Geo. V. Borchsenius, Clerk.

By R. T. Reber, Deputy Clerk. G. J. Lomen, Atty. for

Plff. Nome, Alaska, Reber. 1316.
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In the United States District Court, District of Alaska^

Second Division.

JOSEPH F. FORDERER,

Plaiutiff,

vs.

WALTER SCHMIDT and CHARLES,'

PHILLIPS,

Defendants.

Answer.

Comes now the defendants above named, and make

the following answer to the complaint of plaintiff here-

in:

Defendants deny each and every allegation contained

in said complaint.

For a further and separate affirmative defense, these

defendants allege:

I.

That from November 2d, 1900, until the date herein-

after alleged, the said Forderer was the owner of an

undivided one-half interest in and to the placer mining

claim described in the complaint.

II.

That defendant Schmidt did and performed all the

assessment work for the year 1901 on said placer mining

claim, by performing the annual labor and making the

improvements required by the laws of the United States,

and did perform such annual labor and make such im-

provements on said claim during said year of the value

of one hundred dollars and more.
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III.

That defendant Schmidt did and performed all the

assessment work for the year 1902 on said placer min-

ing claim, by performing the annual labor and making

the improvements required by the laws of the United

States, and did perform such annual labor and make

such improvements on said claim during said year of

\he value of one hundred dollars and more.

IV.

That the said plaintiff did not at any time contribute

his proportion of such expenditure, nor in finy way re-

imburse the defendant Schmidt.

V.

That the said Schmidt did thereupon cause to be pub-

lished in a weekly ncAvspaper called ^'The Council City

News" at Council City, Alaska, that being a newspaper

nearest the aforesaid mining claim at said time, for

once a week for ninety da^^s, the first publication ap-

pearing in the issue of said paper published on the 27th

day of September, 1902, a notice directed to said plain-

tiff requiring him—the plaintiff—to contribute his pro-

portion of the aforesaid expenditures within ninety days

after the expiration of the publication of said notice,

in which notice it was set forth that the defendant

Schmidt had expended one hundred dollars in perform-

ing the annual labor and making the improvements

hereinbefore mentioned for the year 1901, and also that

said defendant Schmidt had expended one hundred dol-

lars for the performance of the annual labor and mak-
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ing the improvements aforesaid for the year 1902, and

said notice also contained a statement that if the said

plaintiff did not contribute his proportion of the ex-

penditures aforesaid as co-owner, plaintiff's interest in

said claim would become the property of said defendant

Schmidt, under section 2324 of the Revised Statutes of

the United States.

^ VI.

That said plaintiff did not within ninety days after

the aforesaid notice had been published in said news-

paper ninety days, contribute or pay his share of the

said expenditure of one hundred dollars for the year

1901, nor did he contribute or pay his share of the one

hundred dollars alleged to have been expended by said

defendant Schmidt in the year 1902, nor has he at any

time paid anything for either year.

VII.

That no patent has been issued by the Government

of the United States for the said placer mining claim.

VIII.

That by reason of the premises, the said Forderer

long before the institution of his said action ceased to

have any interest as owner or otherwise in the afore-

said placer mining claim, and the interest which said

Forderer had had in said claim became the property

of said defendant Walter Schmidt.

For a further and separate defense, and by way of

accounting, these defendants allege:
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First.

That if the said plaintiff Forderer is or should be

adjudged to have an interest in the said placer mining

claim, then in that case the defendant Schmidt is en-

titled to have charged against the said premises as a

lien upon anv interest which may be adjudged that

plaintiff has in said property, certain expenditures made

by said defendant Schmidt in working and making im-

provements upon said placer mining claim, that is to

say, the defendant Schmidt expended in improvements

and working the said placer mining claim during the

years 1902 and 1003 the sum of f17,007.14; that he re-

ceived from said claim ^,800, being proceeds of gold-

dust extracted therefrom, leaving a balance expended

upon said claim in making improvements and working

the same by said Schmidt, of the sum of $13,807.14, and

that the said interest of said Forderer in said mining

claim is subject to a balance of $6,903.57, which amount

has never been paid, and if the said Forderer is ad-

judged to have an interest in said claim, then defendant

Schmidt is entitled to have the said amount made a

direct charge against the said placer mining claim.

,
Second.

Defendants aU^o allege that if the said Forderer is

adjudged to have any interest in said claim, then in

addition to the amount specified in the last paragraph,

the said plaintiff's interest in said claim should be

charged with $100 expended, as mentioned in the first

affirmative defense. i
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Wherefore, these defendants prays that plaintiff^s ac-

tion be dismissed, and that he be adjudged not to have

any interest in the premises described in the complaint,

and that if this is not done and if plaintiff is adjudged

to have any interest in said placer mining claim, then

that defendant Schimdt be adjudged to have a lien

upon the interest of said plaintiff in said placer mining

claim in the full sum of $6,903.57, and that this Court,

by a decree, adjudge that said property be subject to

such lien, and that it is duly charged with the afore-

said amount, and that said Schmidt be fully protected

by said decree to the full extent of his rights in law

and equity therein.

Defendants pray for such other and further relief as

to the Court may seem meet and equitable, and for such

other relief as may appear proper on the trial of the

cause.

SULLIVAN & FINK,

GORDON HALL,

A. J. DALY,

Attorneys for Defendants.

United States of America,^

District of Alaska. J

Walter Schmidt, being first duly sworn, deposes and

says: That I am one of the defendants in the above-

entitled action, that I have read the foregoing answer,

know the contents thereof and that the same is true.

WALTER SCHMIDT.
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Subscribed and sworn to before me this 5tli day of

April, 1904.

[Notarial Seal] ALFRED J. DALY,
Notary Public in and for the District of Alaska, Resid-

ing at Nome.

[Endorsed]: No. 970. In the United States District

Court for the District of Alaska, Second Division.

Joseph H. Forderer, Plaintiff, vs. Walter Schmidt et al.,

Defendants. Answer. Filed in the Office of the Ch-rk

of the U. S. Dist. Court, Alaska, Second Division, at

Nome, Alaska. Apr. 6, 1901. Geo. V. Borchsenius,

Clerk. By Juo. H. Dunn, Deputy Clerk. Sullivan &

Fink, Gordon Hall, A. J. Daly, Attorneys for Deft.

Filed Apr. 6, '04. Filed in the Office of the Clerk of the

U. S, Dist. Court, Alaska, Second Division, at Nome,

Alaska. Apr. 6, 1904. Geo. Y. Borchsenius, Clerk. By

f Deputy Clerk.

In the United States District Court, District of Alaska,

Second Division,

JOSEPH F. FORDERER,

Plaintiff,

vs.

WALTER SCHMIDT and CHARLES
PHILLIPS,

Defendants.

Reply.

The plaintiff above named replying to the answer of

the defendants above-named;
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I. Denies each and every allegation, matter and

thing in said answer contained except as hereinafter

expressly admitted.

'

II. The plaintiff admits that since the 2d day of

November, 1900, he was, and he alleges that he still is,

the ow^ner of an undivided one-half interest in and to

the placer mining claim described in the complaint.

III. The plaintiff admits that the defendant Walter

Schmidt performed, or caused to be performed the an-

nual labor, or assessment work on said placer mining

claim for the years 1901, and 1902, of the value of one

hundred dollars for each of said years; but the plaintiff

alleges that he contributed to the cost of said work and

labor more than his share thereof to wit, more than

1100.00', and, in the month of April, 1901, at S'an Fran-

cisco, Oal., advanced to and paid said defendant Walter

Schmidt for the purpose of said assessment work and

for other services to be performed and improvements to

be made upon said claim, and in outfitting and trans-

porting said defendant Schmidt from the city of San

Francisco to said claim, the sum of fl,730.00, and in ad-

dition thereto made to said defendant, Schmidt, a per-

sonal loan of f100.00, no part of which has been repaid.

That as plaintiff is informed and believes, the defend-

ant Schmidt has not contributed or expended any

money for work or labor, or materials or improvements

done, furnished or made, upon said claim, except such

money as w^as furnished to him by the plaintiff and ex-

cept such as w\as obtained from the gold-dust or the

proceeds of gold-dust taken and extracted for said
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claim, one-half of which gold-dust, and the proceeds

thereof, belonged to and was the property of said plain-

tiff, and of which no accounting has at any time been

made by said defendant, Schmidt, to the plaintiff or to

any one for him.

IV. The plaintiff! admits that notwithstanding the

advances made by him to said defendant, Schmidt, the

said defendant Schmidt caused to be published in "The

Council City News^^ on or about the 27th dayH)f Septem-

ber, 1902, a certain notice of forfeiture, a copy of which

is hereto attached, marked Exhibit "A," and made a

part hereof. That said notice is the notice mentioned

in paragraph No. V of the answer herein. That said

notice was so published, wrongfully, unlawfully and in

bad faith, on the part of said defendant Schmidt, with

intent then and there fraudulently to divest the said

plaintiff of his interest in said claim notwithstanding

the advances aforesaid made by the plaintiff; that the

plaintiff notwithstanding his said advances, and in

order to prevent a cloud upon his title to said mining

claim, on the 12th day of October, 1902, by his agent,

Adolph Niemann, tendered to said defendant, Schmidt,

the full sum of two hundred dollars, the amount de-

manded by said defendant, Schmidt, in his said notice

of forfeiture, lawful and legal tender money of the

United States; but that said defendant Schmidt then

and there refused to accept said sum or any part

thereof.

V. Plaintiff admits that no patent has been issued
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by the Government of the United States for the said

placer mining claim.

VI. Replying to the further and separate defense,

by way of accounting, in said answer, the plaintiff

denies that the defendant Schmidt expended in improve-

ments and working the said placer mining claim, or

either, during the years 1902 and 1903, or at any time,

or at all, the sum of |17,607.14, or any greater sum than

$3,500.00, and the plaintiff alleges that the gross output

of said mining claim during said years greatly exceeded

the expenditures thereon.

Wherefore plaintiff prays as in the complaint herein.

G. J. LOMEN,

F. E. FULLER and

J. W. ALBRIGHT,

Attorneys for Plaintiff.

District of Alaska,

y ss.

Nome Precinct.
J

G. J. Lomen, being duly sworn, says that he is one of

the attorneys for the plaintiff in the above-entitled ac-

tion; that the foregoing reply is true to the best of his

knowledge, information and belief; that the reason that

this verification is made by said attorney is thfit the

plaintiff resides in San Francisco, Oal., and not in Nome,

Alaska, where his attorneys reside.

G. J. LOMEN.
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Subscribed and sworn to before me this 29th day of

October, 1903.

J. W. ALBRIGHT,

Notary Public in and for the District of Alaska.

Exhibit "A."

NOTICE OF FORFEITURE.

To Joseph F. Forderer:

You are hereby notified that I have expended the sum

of more than two hundred dollars (f200) in labor, in

performing the assessment work for the years 1901 and

1902 upon that certain placer mining claim known as

the Sequoia Placer Mining Claim situated on the right

limit of Ophir Creek and adjoining the placer mining

claim known as the Dixie placer mine. I have also ex-

pended one hundred dollars (|100) in labor in perform-

ing the assessment work for the year 1902 on placer

mining claim known as the Utica placer mine on the

left limit of Ophir Greek and adjoining Nos. 2o and 26

Above Discovery. I have also expended the sum of one

hundred (#100) in labor in performing the assessment

work for the year 1902 on claims No. 1, Snow-ball Gulch,

all of the foregoing claims are situated in the Council

Reeording District. You will please take notice that if

you do not within ninety days after the publication of

this notice pay your proportion of such expenditures as

aforesaid as co-owner your interest in said claims will
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become the property of the undersigned under section

2324, Revised Statutes of the United States.

WALTER SCHMIDT.

Council City Alaska, Sep. 27, 1902.

[Endorsed] : No. 970. In the United States District

Court for the District of Alaska, Second Division. Jos.

F. Forderer, vs. Walter Schmidt et al.. Reply. Filed

in the Office of the Clerk of the U. S. Dist. Court, Alaska,

Second -Division, at Nome, Alaska;, Oct. 29, 1908, Geo.

V. Borchsenius, Clerk. By G. J. Lomen, Deputy Clerk.

Service of the within reply is hereby admitted at Nome,

Alaska, this 29th day of October, 1903. Sullivan &
Fink, A. J. Daly, Attys. for Defts. G. J. Lomen, Atty.

forPlff. >

In the United States District Court in and for the District of

Alaska, Second Division,

JOSEPH FORDERER,
! Plaintiff,

» vs.

WALTER SCHMIDT and OHARLESl
PHILLIPS,

Defendants.

Judgment of Dismissal.

This matter coming on to be heard on the 7th day of

November, A. D. 1904, upon motion of defendants to dis-

miss the above-entitled suit; plaintiff being represented

by G. J. Lomen, and defendants being represented by

Albert Fink; and it appearing from the complaint, an-
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swer and affidavits on file in the above-entitled suit and

the oral admissions of Mr. G. J. Lomen, the attorney

for the plaintiff, that the defendant is in the actual pos-

session of the premises described in the complaint,

denying the title of the plaintiff thereto or any part

thereof; and refusing to permit the plaintiff to come

thereon.
]

Now, therefore, it is ordered, adjudged and decreed,

that the above-entitled suit may be and the same is

hereby dismissed, without prejudice however to the

plaintiff to institute his action at law to determine his

title to the premises described in the complaint, or any

part thereof.

Dated at Nome, Alaska, November 8, 1904.

ALFRED S. MOORE,

United States District Judge.

In District Court, District of Alaska, Second Division.

JOSEPH FORDERER,

/ vs.

WALTER SCHMIDT et aL,

Objections to Entry of Judgment.

Now, upon the application of the defendants for judg-

ment of dismissal of said action, comes the plaintiff and

objects to the entry of said judgment, on the following

grounds:

1. Said judgment is contrary to law.
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2. No finding's of fact or conclusions of law on which

to base said judgment have been made or filed.

3. The consent of the plaintiff to a nonsuit has not

been ^iven, and plaintiff refuses to take, and denies the

right or power of the Ck)urt to compel a nonsuit.

4. The Court, on the record in said case has power

to hear, try and determine said action, and is not with-

out jurisdiction. G. J. LOMEN,
Attorney for Plaintiff.

Nov. 8, 1904. ;

[Endorsed] : No. 970. In District Cburt, Dist. of

Alaska, 2d Div. Joseph Forderer vs. Walter Schmidt

et al.. Objections to Entry of Judgment. Filed in the

Office of the Clerk of the U. S. Dist Court, Alaska,

Second Division, at Nome, Alaska. Dec. 8, 1904. Geo.

V. Borchsenius, Clerk, by Angus McBride, Deputy Clerk.

G. J. Lomen, Atty. for Plff. McB.

In the District Court in and for the District of Alaska^

Second Division.

Term minutes, Special September, 1904, Term, begun

and held at the Town of Nome in said District and

Division, Sept. 19, 1904.

;

Tuesday, Nov. 22, 1904, at 10 A. M.

Court convened pursuant to adjournment.

Present: Honorable ALFRED S. MOORE, Judge.

GEO. V. BORCHSENIUS, Oerk.

JOHN H. DUNN, Deputy Clerk.

H. M. HOYT, United States Attorney.

FRANK H. RICHARDS, United States Mar-

shal. >
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Now upon the convening of court the following pro-

ceedings were had: i

JAMES
vs.

No. 1165.

WILD GOOSE MINING AND TRAD-
ING CO.

CARLSON et al.

vs.

SULLIVAN et al.

^No. %8.

FORDERER

vs.

SCHMIDT et al.

y No. 970.

Order Extending Time to File Bill of Exceptions.

Upon motion of G. J. Lomen, counsel for plaintiff in

each of the above-mentioned cases, twenty days were

given the plaintiff within which to serve, file and settle

a bill of exceptions in each case.



22 Joseph Forderer vs.

In the District Court in and for the District of Alaska,

Second Division.

JOSEPH F. FOKDERER,
Plaintife,

vs.

Walter SCHMIDT and CHARLES/
PHILLIPS,

j
Defendants. /

Bill of Exceptions.

Be it remembered that the above-entitled action came

on regularly for trial before the above-entitled court,

without a jury, Honorable Alfred S. Moore, Judge, pre-

siding, on the seventh day of November, 1904, G. J.

Lomen appearing as attorney for the plaintiff, and Al-

bert Fink appearing as attorney for the defendants;

whereupon the following proceedings were had:

ALBERT FINK.—C^me now the defendants in the

above-entitled suit by their attorneys, and move the

Court to dismiss the above-entitled action because it ap-

pears from the record that said suit has been prema-

turely instituted in that

1. Plaintiffs have not as yet, established their title

by an action at law.

2d. The title of plaintiff is denied.

3d. That plaintiff has not nor did he have at the

institution of the above-entitled suit, possession of the

premises sought to be partitioned.

The plaintiff objected to said motion on the ground

that the Court had no power to nonsuit the plaintiff in
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said action because none of the conditions for a nonsuit

had arisen, because the Ck^urt did have jurisdiction of

said action, and power to hear try and determine all the

issues in said action.

The Court after argument of counsel sustained said

motion of defendants and overruled the objections of

plaintiff.

To which rulings of the Court the plaintiff duly ex-

cepted, which exceptions were allowed.

Mr. FINK (to Mr. LOMEN).—You will admit that the

defendants are in the actual adverse possession of the

premises?

LOMEN.—No, I will admit that they are in the actual

possession, but without right, except as tenants in com-

mon of plaintiff, and that they refuse to permit the

plaintiff to go on said premises.

Thereafter, on the 8th day of December, 1904, the par-

ties came into open court. The defendants made appli-

cation for the entry of judgment of dismissal of said

action, to which the plaintiff objected on the following-

grounds :

1. Said judgment is contrary to law.

2. No findings of fact' or conclusions of law on which

to base said judgment has been made or filed.

3. The consent of the plaintiff to a nonsuit has not

been given, and plaintiff refuses to take, and denies the

right or power of the Court to compel, a nonsuit.

4. The Court on the record in said case has power to
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hear, try and determine said action, and is not without

jurisdiction.

The Court overruled said objections and signed and

filed the said judgment, which was dated as of November

8th, 1904.

To which rulings and acts of the Court the plaintiff

duly excepted, and said exceptions w^ere allowed.

And because the foregoing proceedings do not appear

otherwise of record the plaintiff, within the time al-

low^ed by law and the order of said Court, duly entered

of record, presents this bill of exceptions and prays

that the same may be settled and filed.

Dated Dec. 7th, 1904.

G. J. LOMEN,

Attorney for Plaintiff.

TTie foregoing bill of exceptions having been duly

served, filed and presented for settlement within the

time allowed by law and the order of said court, and

said bill of exceptions being found full, true and correct,

is hereby settled and allowed in open court.

Done in open court at Nome, Alaska, this 22d day of

December, 1904, being a regular day in the special term

of said court held at Nome, Alaska, and being the same

term at which the order of dismissal of said action was

made.

ALFRED S. MOORE,
Judge of the District Court, District of Alaska, Second

Division. •
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Due service of the foregoing bill of exceptions is here-

by admitted at Nome, Alaska, this —— day of Dec,

1904.

Attorneys for Defendants.

[Endorsed]: No. 970. In the United States District

Court for the District of Alaska, Second Division.

Joseph F. Forderer vs, Walter Schmidt et al. Bill of

Exceptions. Filed in the Office of the Clerk of the U. S.

Dist. Court, Alaska, Second Division, at Nome, Alaska,

Dec. 7, 1904. Geo. V. Borchsenius, Clerk. By Angus

Mc Bride, Deputy Clerk. G. J. Lomen, Atty. for PM.

Filed in the Office of the Clerk of the U. S. Dist. Court,

Alaska, Second Division, at Nome, Alaska, Dec. 22, 1904.

Geo. V. Borchsenius, Clerk. By Angus McBride, Dep-

uty Clerk.

In the District Court, District of Alaska, Second Division.

JOSEPH F. FORDERER, ^

Plaintiff,

• vs.

WALTER SCHMIDT et al..

Defendants.

V

Stipulation in re Value.

It is hereby stipulated and agreed that the value of

the subject matter of the above-entitled action exceeds

the sum of five hundred dollars, and that this stipula-
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tion shall be taken as proof of that fact, without other

or further showing. G. J. LOMEN,

Attornej^ for Plaintiff.

ALBERT FINK,

Attorneys for Defendants.

[Endorsed]: District Court, District of Alaska, Second

Division. Joseph Forderer vs. Walter Schmidt et al.

Stipulation.

In the District Courts District of Alaska^ Second Division.

JOSEPH F. FORDEEER,

Plaintiff

vs.

WALTER SCHMIDT et al.,

Defendants.

Affidavit of G- J. Lomen.

G. J. Lomen, being duly sworn, says that he is ac-

quainted with the premises, the subject matter of the

above-entitled action, and that the value thereof exceeds

the sum of live hundred dollars.

G. J. LOMEN.

Subscribed and sworn to before me this 11th day of-

August, 1905.

[Court Seal] ANGUS McRRIDE,

Deputy Clerk, District Court, Alaska, Second Division.

[Endorsed]: District Court, District of Alaska, Second

Division. Joseph Forderer vs. Walter Schmidt et al.

Affidavit of G. J. Lomen.
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[Endorsed] : No. 1)70. In the United States District

Court for the District of Ahiska, Second Division.

Joseph Forderer vs. Walter Schmidt. Stipulation and

Affidavit in re Value. Filed in the Office of the U. S.

Dist. Court, Alaska, Second Division, at Nome, Alaska,

Aug. 12, 1905. Geo. V. Borchsenius, Clerk. By Angus

McBride, Deputy Clerk. G. L. Lomen, Atty. for Plff.

In the District Court, District of Alaska, Second Division.

JOSEPH F. FORDEEEK,
Plaintiff,

vs.

WALTER SCHMIDT and CHARLES^

PHILLIPS,

Defendants.

Petition for Appeal in Equity.

Comes now the plaintiff in the above-entitled action,

and conceiving himself aggrieved by the judgment and

decree made and entered in said cause on the 8th day of

November, 1901, do hereby appeal from said judgment

and decree, and from the whole thereof, to the United

States Circuit Court of Appeals for the Nintlj Circuit,

for the reasons specified in the assignment of errors,

which is filed herewith, and he prays that this appeal

may be allowed, and that a transcript of the records,

proceedings and papers upon w^hich said judgment and

decree was made and entered, duly authenticated and
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certified, may be sent to the Circuit Court of Appeals for

the Ninth Circuit.

G. J. LOMEN,
< Attorney for Plaintiff.

The foregoing petition is hereby granted, and it is

ordered that the appeal mentioned therein be and the

same is hereby allowed; plaintiff, the appellant herein,

to give a bond for costs in the sum of five hundred dol-

lars.

I hereby certify and find that tJie value of the sub-

ject matter of said action exceeds the sum of five hun-

dred dollars.

Done in open court at Nome, in the District of Alaska,

this 12th day of Aug., 1905.

ALFRED S. MOORE,

Judge of the District Court, District of Alaska, Second

Division.

In the District Court, District of Alaska, Second Division,

JOSEPH FORDERER,
Plaintiff,

(

WALTER SCHMIDT and CHARLES
PHILLIPS,

I

Defendants.

'

Assignment of Errors.

Comes now the plaintiff in the above-entitled action

and assigns the following errors as having been com-

mitted upon the trial and in the proceedings in the
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above-entitled action, which errors the plaintiff intends

to and does rely upon appeal. <

1. The Court erred in dismissing said action on mo-

tion of the defendants and under objections of plaintiff.

2. The Court erred in entering judgment of dismissal

in said action.

Wherefore, the plaintiff prays that said judgment and

decree be reversed, and for such other relief as the

Court may deem proper in the premises.

G. J. LOMEN,

Attorney for Plaintiff.

In the District Court^ District of Alaska ^ Second Division.

JOSEPH FORDERER,
Plaintiff,

vs.

WALTER SCHMIDT and CHARLES/
PHILLIPS, I

Defendants. /

Bond on Appeal.

Know all men by these presents, that we, Joseph Por-

derer, the plaintiff above named, as principal, and

George Sennes and Eugene Chilberg, as sureties, are

held and firmly bound unto the said defendants, Walter

Schmidt and Charles Phillips, in the full and just sum

of five hundred dollars, to be paid to the said defendants,

their attorneys, executors, administrators or assigns;

for the payment of which well and truly to be made we
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bind ourselves, our heirs, executors and administrators,

jointl}^ and severally, by these presents.

Sealed with our seals and dated this 8th day of Aug.,

1905.

The condition of this obligation is such that, whereas,

lately at a session of the District Court, in and for the

District of Alaska, Second Division, held in the town

of Nome in said District, in a suit pending in said court,

wherein said obligor was plaintiff and the obligees here-

in were defendants, a judgment and decree was, on the

8th day of November, 1904, rendered against said plain-

tiff, dismissing said action; and the said plaintiff* hav-

ing obtained from said District Court an order allowing

an appeal to the United States Circuit Court of Appeals

for the Ninth Circuit, and a citation directed to said

defendants, is about to be issued, citing and admonish-

ing them to be and appear at a session of the said

United States Circuit Court of Appeals for the Ninth

Circuit, to be held at San Francisco, Calif.

Now, the condition of this obligation is such that if

the said plaintiff on appeal shall prosecute his appeal

to effect, and answer all costs that may be awarded

against him, if he fails to make his; plea good, then this

obligation to be void; otherwise to remain in full force

and virtue.

JOSEPH FORDERER. [Seal]

By G. J. LOMEN. [Seal]

His Attorney.

GEORGE SENNES. [Seal]

EUGENE CHILBERG. [Seal]
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In presence of:
'

G. J. LOMEN.

HARRY LOMEN.

District of Alaska,^

r ss.

Nome Precinct. J

George Sennes and Eugene Chilberg, being first sev-

erally duly sworn, each for himself, deposes and says:

That he is the identical person who signed, subscribed

and executed the foregoing bond as surety thereon; that

he is a resident of the District of Alaska; that he is not

an attorney, counselor, marshal, deputy marshal, com-

missioner or clerk of any court, or other officer of any

court; that he is worth the sum of five hundred dollars

over and above all debts and liabilities and property

exempt from execution.

GEORGE SENNES.

EUGENE CHILBERG.

Subscribed and sworn to before me this 8th day of

Aug., 1905.

[Notarial Seal] G. J. LOMEN,

Notary Public, District of Alaska.

The foregoing bond is hereby approved this 12th day

of Aug., 1905.

ALFRED S. MOORE,

Judge of the District Court.

[Endorsed]: No. 970. In the United States District

Court for the District of Alaska, Second Division.

Joseph Forderer vs. Walter Schmidt et al. Petition
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foB Appeal and Order, Assignment of Errors, and Bond

on Appeal. Filed in the Office of the Clerk of the U. S.

Dist. Court, Alaska, Second Division, at Nome, Alaska,

Aug. 12, 1905. Geo. V. Borchsenius, Clerk. By Angus

McBride, Deputy Clerk. Vol. 3, Orders and Judgments,

p. 435. Civil Bonds No. 3, p. 141. G. J. Lomen, Atty.

for Plff.

In the District Court^ in and for the District of Alaska,

Second Division.

JOSEPH F, FORDERER,

Plaintiff,

vs.

No. 9Ta.

WALTER SCHMIDT and CHARLEs'

PHILLIPS,

Defendants.

Clerk's Certificate to Transcript.

I, John H. Dunn, clerk of the District Court of Alaska,

Second Division, do hereby certify that the foregoing

typewritten pages, from 1 to 30, both inclusive, is a true

and exact transcript of the complaint, summons, answer,

reply, judgment of dismissal, objections to entry of judg-

ment, minute order extending time to file bill of excep-

tions, bill of exceptions, stipulation as to value of sub-

ject matter, affidavit of G. J. Lomen as to value, peti-

tion for appeal and order allowing same, assignment

of errors and bond on appeal, in the ease of Joseph F.



Walter Schmidt and Churles Phillips. 33

Forderer vs. Walter Sobmidt aud Charles Phillips, No.

070, this court, and of the whole thereof, as appears

from the records and files in my office at Nome, Alaska;

and further certify that the original citation in the

above-entitled cause is atached to this transcript.

Cost of transcript, |7.30, paid by G. J. Lomen, attor-

ney for plaintiff.

In witness whereof, I have hereunto set my hand and

affixed the seal of said Court this 26 day of August, A. D.

1906.

[Seal] JNO. H. DUNN,

Clerk.

By Angus McBride,

Deputy Clerk.

In the District Courts in and for the District of Alaska,

Second Division,

JOSEPH FORDERER,
Plaintiff,

WALTER SCHMIDT and CHARLES'

PHILLIPS,

Defendants.

Citation.

:

The President of the United States of America, to De-

fendants Above Named, Greeting:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals, for
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the Ninth Circuit, to be holden at the City of San Fran-

cisco, State of California, on the 11th day of Sept., 1905,

pursuant to an appeal filed in the office of the clerk of

the District Court, District of Alaska, Second Division,

wherein the above-named plaintijff is appellant and the

above-named defendants are respondents, to show

cause, if any there be, why the judgment in the said

appeal mentioned should not be set aside, reversed,

corrected or modified and speedy justice should not be

done to the parties in that behalf.

Witness the Honorable ALFRED S. MOORE, Judge

of said Court, and the seal of said court, this 12th day

of Aug. 1905.

' ALFRED S. MOORE,

• District Judge.

Service of the within citation is hereby admitted at

Nome, Alaska, this 12th day of August, 1905.

:

A. J. DALZ,

Atty. for Deft.

[Endorsed] : No. 970. In the District Court, District

of Alaska, Second Division. Joseph Forderer, Plaintiff,

vs. Walter Schmidt and Charles Phillips, Defendants.

Citation. >

1
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[Endorsed]: No. 12i5. United States Circuit Court

of Appeals for the Ninth Circuit. Joseph Forderer, Ap-

pellant, vs. AValter Schmidt and Charles Phillips, Ap-

pellees, Transcript of Record. Upon Appeal from the

United States District Court for the District of Alaska,

Second Division.

Filed September 7, 1905.

F. D. MONCKTON,

Clerk.




